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Introduction

This update provides an analysis of the Advance Pricing
Arrangement (APA) Program’s completed cases for the
financial year ended 30 June 2009.

APAs continue to be an important part of our international
tax strategy because they:

provide complementary benefits to both taxpayers

and us

create greater certainty for all parties
reduce compliance costs
reduce the risk of audit and penalty.

Using APAs is part of our balanced program of help and
enforcement. As recommended by an independent review
of the program, we will continue to promote and use APAs
to assist in gaining cooperative tax compliance.

WHAT IS AN APA?

An APA lets companies that are members of a
multinational group reach an agreement with us on how
to apply the arm’s length principle in their future dealings
with international related parties. The arrangement:
establishes the transfer pricing method they must use
for transactions covered by the APA
generally covers three to five years
may be reviewed if the companies’ trading
circumstances change.

The APA can be:
multilateral — between us, the taxpayer and more than
one foreign tax authority
bilateral — between us, the taxpayer and one foreign
tax authority
unilateral — between us and the taxpayer.

INTRODUCTION

APAs are free of charge.

APAs usually begin with pre-lodgment meetings, followed
by a formal application. Applicants can lodge their
applications electronically if they wish.

Bilateral and multilateral APAs are entered into under the
mutual agreement procedure article of the relevant double
tax agreement. Unilateral APAs are entered into under our
administration of the income tax law.

0 Bilateral and multilateral APAs are called ‘MAP APAs’
by the Organisation for Economic Co-operation
and Development (OECD) when they are conducted
under the Mutual Agreement Procedure (MAP)
of a tax treaty.



APA processing and program
update for 2008-09

OVERVIEW
We completed 29 APAs in the 2008-09 financial year,
made up of:

13 renewals

9 new APAs encouraged by compliance activity

7 unprompted new APAs.

Both large businesses (with revenue of more than

$250 million) and small to medium enterprises (SMEs)
can request APAs. In 2008-09, 16 APAs were completed
with large businesses.

The completed APAs covered a wide range of related
party inbound and outbound dealings, including:

tangible goods for personal consumption and

as business inputs

IT software and hardware

business and management services

metal and mineral exports

licensing and acquisition of both trade and

marketing intangibles

guarantee fees, financial services and currency trading.

The dealings were undertaken by:
distributors and marketers
service providers
manufacturers and intellectual property owners
financial services companies.

The principle covered transaction in nine of the

29 completed APAs was an import of goods, services
or intellectual property. This is a higher proportion of
outbound dealings to inbound dealings when compared
with our typical annual mix of case completions.

Despite changing economic conditions, the APA Program
has continued to attract fresh APA applications and
renewals but at a slower rate than previous years.

PricewaterhouseCoopers (PwC) Legal has reviewed the
program’s administration and we released their report
along with our response. The review found that the APA
Program enjoys strong support from stakeholders in the
taxpayer and adviser community, and within the Tax Office.

Whilst the report identifies a number of areas

for improvement, PwC Legal acknowledges that we
proactively introduced an enhanced transfer pricing
management system in mid 2007, which addresses the
majority of these areas. We have also been working with
stakeholders to co-design features of the APA Program
for the future.

APA PROCESSING AND PROGRAM UPDATE FOR 2008-09
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Prelodgment discussions

We encourage potential APA participants to take full
advantage of discussions with us before lodging a formal
APA application. They can use the pre-lodgment meetings
with us to discuss:

whether their case is suitable for an APA

their preliminary views on the transfer pricing method

the information they will need to give us so we can

look at their request thoroughly before they lodge

a formal application.

Many proposals are complex or unique. Applicants must
provide background material and an outline of their
proposal well before the meeting so:

we can use the meeting time well

we can offer considered views

the most appropriate staff can attend.

PRELODGMENT DISCUSSIONS

PwC Legal’s review of the program also highlighted

the importance of agreeing on the scope of the APA at an
early stage. Sometimes other issues (for example, capital
gains or income and expense recognition) may need to
be considered either separately or in conjunction with the
APA. How and when these matters are addressed is best
agreed at the start of the process.

The length and nature of the APA pre-lodgment process
is largely responsive to the needs of the potential
applicant and the nature of their proposal. Applicants
enter pre-lodgment discussions at different stages

of preparedness in making their APA proposals.



APA processing times

We normally aim to complete an APA within 12 months The average time for completing:

after the application is lodged. We expect the applicant unilateral applications was 10 months, compared
to cooperate and provide timely, detailed and accurate with 8 months in 2007-08

information. Completing the APA process within 12 months bilateral applications was 12 months, compared

depends on the: with 16 months in 2007-08.
availability of information

amount of cooperation between us, the applicant and This year, on average:

the foreign tax authority, a renewal application took 20% longer to process
compared to a new application. 11 large business APAs
This timeline also depends on the resources we have were renewals, which averaged 14 months to process.
available to undertake the process. Generally a renewal application takes less time than a
APAs completed in 2008-09 took, on average, 11 months new application. In 2007-08, they took 30% less time
to process from lodgment to finalisation, compared with an application involving a SME took 66% less time than
11 months in 2007-08. one involving a large business, compared to 45%

in 2007-08. 13 new SME APAs were completed in an
average time of five months.

APA PROCESSING TIMES
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In seven SME APA applications, we undertook a
compliance activity such as a transfer pricing risk
assessment. Our knowledge of the businesses contributed
to faster processing times for these applications, which
were usually unilateral. The special attention given to
streamlining SME APA processing has been successful.

This year, several unilateral applications did not proceed
from lodgement to completion. In one case, we withdrew
because there was disagreement on the scope of the APA.
The applicant wanted the APA to be limited to specific
transactions while we saw the arrangement as several
inter-related transactions or arrangements that needed

to be examined together. In two cases, the applicants
withdrew because the APA was no longer needed due

to changed needs or circumstances, including the
reorganisation of their business.

Consideration of one bilateral application was deferred
at the request of the applicant while related issues are
resolved in another jurisdiction. It is likely that this APA
will be revised and re-lodged in the future.

With the agreement of another revenue authority,
consideration of another application was suspended after

it was agreed that the company was likely to be in breach of
the proposed critical assumptions for the foreseeable future.

FIGURE 1: Shows our performance over seven years.

25

20—

15—

Average months
>
I

& &> & © @/Q« & @
y ¢ ¢ ¥ ¥ ¢ &
v v v v v v v
Financial year
—m— Unilateral Overall Bilateral Multilateral

APA PROCESSING TIMES



Unilateral and bilateral APAs

The strong bias towards SME unilateral APAs and large
business bilateral APA renewals has kept average
processing times within the Tax Office standard as these
are typically quicker types of applications to process.

SME companies often prefer to make unilateral applications
as they cannot justify the preparation costs associated with
preparing and submitting a bilateral application.

Some bilateral applications in progress with various
jurisdictions are delayed for a variety of reasons, including:
greater levels of analysis and more caution by some
administrations in cases where the parent company
has been adversely affected by the global financial crisis
fewer bilateral meetings with tax treaty partners as a
result of our cost constraints.

In 2008-09, bilateral and multilateral APAs were completed
with Denmark, Japan, New Zealand, United Kingdom and
the USA.

Over the life of the APA Program, the number of bilateral
and multilateral APAs averaged 42% of the total APAs
completed, but as figure 2 shows, the proportion
fluctuates year-to-year.

FIGURE 2
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Work in progress at 30 June 2009

The following table shows a snapshot of our APAs on hand
at 30 June 2009 and their stages of progress.

TABLE: Current APA workload
At 30 June 2008 At 30 June 2009

Pre-lodgment 20 15

stage

Lodged and 23 —includes 39 —includes

in progress 23 bilateral 30 bilateral

We frequently have preliminary discussions with companies
about APAs. However, figures are only kept on formal
pre-lodgment discussions.

8 WORK IN PROGRESS AT 30 JUNE 2009



Dealings covered
and methods used

The table below shows the types of dealings covered

by completed APAs covered in 2008-09. Several APAs
covered more than one type of dealing — for example, selling
tangible property and receiving management services. In
these cases, the primary dealing is listed first and all covered
dealings are totalled in the right-hand column.

TABLE: APAs completed by type of dealing
in 2008-09

Type of dealing Primary dealings All dealings
Tangible property 21 21
Intangible property & 5
Services 5 14

Total completed 29

These three broad categories of dealings cover:
pricing goods by marketers, distributors and
manufacturers — both purchases and sales
commodities, and semi and completed goods
licensing of intellectual property

services including financial, research and development,
management and other support services.

Figure 3 shows the primary methods applied in the

APAs completed during the year. As in previous years,

the transactional net margin method (TNMM) is most
commonly used. This is mainly because businesses have
ready access to independent comparable data in Australia
and elsewhere to show that related party dealings achieve
an arm’s length outcome. The tested party may be either
in Australia or overseas depending on the case. TNMM
can also be used to establish routine returns in a residual
profit split.

FIGURE 3
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Impact of the global
financial crisis on APAs

Turmoail in global credit markets and the onset of recession
in most of our trading partners’ economies has, so far,
only had limited impact on APAs that have been concluded
and are in place. Few APAs have breached their critical
assumptions but economic performance has varied
considerably between industries and between industry
sub-segments.

The transfer pricing methodology used in APAs frequently
produce an agreed range of profit percentage outcomes
calculated by reference to the revenue or costs of the
business. As a result, the outcome for any one year can be
within the range of profit percentage outcomes, even
where the revenue or costs change. The absolute dollar
value of the profits can also self-adjust but be within the
agreed range of outcomes.

In most cases, APAs are written in anticipation of a
business cycle over the life of the APA. Consistent results,
largely unaffected by external factors, are achieved in
some APAs where the tested party under the transfer
pricing methodology has low or limited risks. In this
situation, it is the counter-party to the dealings that
experiences much greater variability in their earnings,
commensurate with their higher risk profile.

IMPACT OF THE GLOBAL FINANCIAL CRISIS ON APAS

Occasionally, in pre-lodgment discussions covering
inbound dealings, we have had to highlight the relatively
better economic performance of the Australian market
from what has occurred in some other countries. Where
there is particular uncertainty in the forecasts for the APA
period, we have noticed some applicants have proposed
shorter APA periods. In other cases, we have encouraged
a sharper focus on the critical assumptions underpinning
the APA. There has also been interest in deferring some
APA applications until more certainty can be established
where the current circumstances are too unpredictable for
reliable planning. Some applicants have deferred preparing
APA applications as part of their cost cutting.

Due to uncertain forecasting conditions, some applicants
may need to consider a more sophisticated approach to
dealing with their industry and enterprise circumstances.
As long ago as 1997, we raised the prospect of flexible
methodologies where the outcomes can vary according

to a range of scenarios — see Appendix E of Taxation
Ruling TR 97/20. This year, we have been able to reach
agreement on APAs that adopt such flexible approaches,
allowing them to accommodate the potential for significant
changes in the businesses’ economic environment.
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Review of the Advance
Pricing Arrangement Program

We commissioned PwC Legal as an independent third
party to review and evaluate our APA Program and provide
recommendations to improve its effectiveness and
efficiency. The review involved seeking feedback from a
variety of stakeholders, including businesses, tax advisers,
industry groups and Tax Office personnel through surveys,
group forums, interviews and written submissions.

The PwC Legal report identified 14 key recommendations
intended to reinvigorate the program, improve its relevance
to the needs of industry and make it more sustainable

in the long term.

OUR RESPONSE TO THE
PWC LEGAL APA REVIEW

We agree with the broad sense of the recommendations
but we do not agree with each of the specific
sub-recommendations.

For more information about each of the key

recommendations and our response, refer to:
Australian Taxation Office — Review of Advanced
Pricing Arrangement Program

Tax Office response to PwC Legal report on the
AFPA Program review

We plan to progressively implement the reinvigorated
program until the end of June 2010.

REVIEW OF THE ADVANCE PRICING ARRANGEMENT PROGRAM
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CO-DESIGN PROCESS

The co-design process with the business community
commenced in January 2009 through the APA Co-design
Committee.

The APA Co-design Committee is a sub-committee

of the National Tax Liaison Group — Transfer Pricing
sub-group. It comprises representatives from the chartered
accounting firms, peak accounting and taxation bodies
and the Tax Office.

The committee is making good progress. The business
community and our members are contributing equally
and the process is expected to be complete by the
end of the 2009 calendar year.

APA CO-DESIGN ISSUES

The APA Co-design Committee is working on a number
of issues to be integrated with the Transfer Pricing
Management System. These include:
identifying, during the pre-lodgement phase, the issues
that need to be agreed in advance between us and the
business on the scope of an APA
using our products to resolve other tax issues related
to the covered transactions or arising during the period
before the APA
a simplified APA and a streamlined APA rollover or
extension product for renewal of APAs with low risk
related party dealings
revising the present criteria for acceptance into the
APA Program to focus on higher risk international
related party transactions
developing a project management framework for all
APAs, whether complex or high risk, or simplified
competency requirements and the role and
responsibilities of the APA Case Leader
the information businesses must provide to obtain
an APA
the timeframes and the decision points during the
process at which the APA is subject to a review within
the Tax Office
establishing a circuit breaker or review mechanism
that provides businesses with a right of review
of our decisions where a standstill has been reached
or we intend to withdraw from the APA process.

12 REVIEW OF THE ADVANCE PRICING ARRANGEMENT PROGRAM




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (Adobe RGB \0501998\051)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.6
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
    /HelveticaNeue-Black
    /HelveticaNeue-BlackCond
    /HelveticaNeue-BlackCondObl
    /HelveticaNeue-BlackExt
    /HelveticaNeue-BlackExtObl
    /HelveticaNeue-BlackItalic
    /HelveticaNeue-Bold
    /HelveticaNeue-BoldCond
    /HelveticaNeue-BoldCondObl
    /HelveticaNeue-BoldExt
    /HelveticaNeue-BoldExtObl
    /HelveticaNeue-BoldItalic
    /HelveticaNeue-Condensed
    /HelveticaNeue-CondensedObl
    /HelveticaNeue-ExtBlackCond
    /HelveticaNeue-ExtBlackCondObl
    /HelveticaNeue-Extended
    /HelveticaNeue-ExtendedObl
    /HelveticaNeue-Heavy
    /HelveticaNeue-HeavyExt
    /HelveticaNeue-HeavyExtObl
    /HelveticaNeue-HeavyItalic
    /HelveticaNeue-Italic
    /HelveticaNeue-Light
    /HelveticaNeue-LightExt
    /HelveticaNeue-LightExtObl
    /HelveticaNeue-LightItalic
    /HelveticaNeue-Medium
    /HelveticaNeue-MediumExt
    /HelveticaNeue-MediumExtObl
    /HelveticaNeue-MediumItalic
    /HelveticaNeue-Roman
    /HelveticaNeue-Thin
    /HelveticaNeue-ThinCond
    /HelveticaNeue-ThinCondObl
    /HelveticaNeue-ThinExt
    /HelveticaNeue-ThinExtObl
    /HelveticaNeue-ThinItalic
    /HelveticaNeue-UltraLigCond
    /HelveticaNeue-UltraLigCondObl
    /HelveticaNeue-UltraLigExt
    /HelveticaNeue-UltraLigExtObl
    /HelveticaNeue-UltraLight
    /HelveticaNeue-UltraLightItal
    /Webdings
    /Wingdings
    /ZapfDingbats
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Average
  /ColorImageResolution 72
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Average
  /GrayImageResolution 150
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages true
  /CropMonoImages false
  /MonoImageMinResolution 300
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Subsample
  /MonoImageResolution 150
  /MonoImageDepth 8
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on '3DAPv2'] )
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [72 72]
  /PageSize [595.276 841.890]
>> setpagedevice


